The structure of the American workplace depends on the ability to distinguish between employees and independent contractors.
2 Most labor and employment laws apply only to employees. Unfortunately, while the law recognizes a difference between the types of workers, it provides little to guide employers in making the proper classification. The agreement between employer and worker, which theoretically would be the touchstone of determining status, is of little importance, as an employer and worker cannot simply enter into an agreement on employee status. 3 Moreover, statutory definitions of employee status are of limited utility. 4 Without a reliable means to define an employee, government agencies and courts use different legal tests designed to answer the question of worker status.
The legal tests to determine worker status are confusing, yield inconsistent results, and are not suited to the evolving employment relationship. 5 The tests differ between agencies, between courts, and between contexts. Traditionally, courts determined worker status by examining the amount of control exerted over the putative employee by the employer. This common law, or right of control, test focuses on the right of the employer to control the work of the worker. 6 The test dictates that the more control exerted by the employer over the work of the worker, the more likely it is that the worker will be considered an employee. Conversely, the less control exert- [T] he trend of the working world is toward greater complexity and variation, driven partly by the temptation to capitalize on the fog that obscures the essence of many working relationships.").
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See, e.g., Nat'l Labor Relations Bd. v. Servette Inc., 313 F.2d 67, 71 (9th Cir. 2012).
ed, the more likely it is that the worker will be considered an independent contractor.
The lack of an adequate definition of employee presents difficulties for many parties. A worker may be confused as to her legal rights and obligations: whether to pay quarterly taxes, whether to make a workers' compensation claim, or whether to organize or join a union. Administrative agencies must wrestle with the question of whether they are permitted to regulate the relationship between employer and worker, as most employment regulations apply only to employees. Courts must question their jurisdiction, as statutes and common law often limit the power of the court to employees only. But, perhaps most importantly, the employer seeking assistance on proper classification of its employees will find little guidance in statutory definitions and the multitude of tests.
The National Labor Relations Board (NLRB) and courts construing NLRB decisions use the right to control test to determine whether workers are covered by the National Labor Relations Act (NLRA) . 7 This test, often referred to as the common law agency test, has multiple components. While the right to control dominates, the test involves a number of other factors. None of these additional factors control, but all of them may be considered. One of these additional factors, the presence of opportunity for entrepreneurial profit, recently gained more attention. In FedEx Home Delivery v. NLRB, 8 the court faced the question of whether drivers working for a delivery service were employees or independent contractors. The D.C. Circuit Court, while retaining all of the common law agency factors, shifted focus away from the control inquiry. The court found that the most important factor in determining worker status was whether the putative independent contractors have "significant entrepreneurial opportunity for gain or loss." 9 Entrepreneurship, according to the court, provides the best prism with which to view the employer-worker relationship. Entrepreneurial risk and opportunity more accurately reflect the difference between employee and independent contractor.
10 Entrepreneurial risks and opportunities should be the "animating principle" by which to evaluate the common law factors.
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In this Article, I explore the expanded use of the entrepreneurial opportunity factor. In doing so, I advocate turning the right of control test on its head. I propose a test focused on worker opportunity rather than employer control. This proposed employee-centric classification test provides 10.
Id.

11.
Id.
that only those workers who enjoy genuine entrepreneurial opportunity will be considered independent contractors. Those workers who are not given the opportunity will be labeled employees. By focusing on the presence of genuine entrepreneurial opportunity, the test shifts from the amount of employer control to the amount of worker opportunity. Moving the emphasis away from employer control to employee opportunity empowers workers. I discuss this change in greater detail below, but essentially an employer wishing to classify its workers as contractors, rather than employees, will necessarily have to cede opportunity to its workers.
Obviously, critics will have genuine concerns. Employers could manipulate factors to make it appear as if entrepreneurial opportunity exists when in fact it does not. In doing so, employers could arbitrarily designate low-level employees as independent contractors, costing the worker rights and benefits. The prospect of increased employee participation raises the question of whether, by giving employees a role in classification, the employees become vulnerable to exploitation by the employer.
I address these concerns by focusing on the presence of genuine entrepreneurial opportunity. Theoretical entrepreneurial opportunity, while it may be important, will not be enough to make a worker an independent contractor. Instead, workers must actually do entrepreneurship to be classified as independent contractors. These questions arise-how is it that one can determine the presence of actual entrepreneurial opportunity? What exactly is entrepreneurship?
Fortunately, a readily available reference exists. The study of entrepreneurship exists as a separate academic discipline. 12 Entrepreneurship scholars have spent much time studying, debating, and defining what is and is not entrepreneurship. In this Article, I rely on these studies to rethink the worker classification test. To determine the presence of entrepreneurial opportunity, I look to the study of the entrepreneurship process, examine the various definitions of entrepreneurship, and create a workable legal test.
To ensure proper classification, courts and government agencies may not rely on bare-boned allegations of opportunity, but must instead employ an entrepreneurship test to define those who are independent contractors and those who are not. This proposed test requires employers to make hard choices about the freedom, as well as the potential rewards, it provides to its workers. At a minimum, an employer who designates workers as independent contractors must cede control. Moreover, the employer must also accept the possibility that workers will achieve larger rewards, monetary and otherwise, than they would otherwise have achieved as employees.
12.
See In Part II of this Article, I provide a brief review of the problems caused by the lack of a proper worker classification test. In Part III, I summarize current worker classification tests to determine their potential as alternatives to the right to control test. In Part IV, I sift through the many definitions of entrepreneurship. In Part V, I provide my thoughts on the reformation of the worker classification test. In Part VI, I offer my conclusions. 17 and the Social Security Act 18 cover only employees. Any party seeking the protection of, or asserting the jurisdiction of, these acts must be able to establish employee status. 19 The vast complicated structure of employment regulation applies only to those workers classified as employees. Those classified as independent contractors fall outside the scope of most state and federal employment statutes.
II
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State and federal agencies consider employee misclassification to be a significant problem. Penalties for employee misclassification are high and likely to grow even more severe. In fiscal year 2013, the U.S. Department of Labor (DOL) increased its "support for agencies that protect workers' wages, benefits, health, and safety and invests in preventing and detecting the inappropriate misclassification of employees as independent contractors." 21 This follows the authorization of twenty-five million dollars to the DOL in fiscal year 2011 to target employee misclassification by hiring "90 additional investigators and 10 additional lawyers to pursue 'a joint pro- posal that eliminates incentives in law for employers to misclassify their employees,' and 'enhances the ability of both agencies to penalize employers who misclassify. '" 22 The DOL has also created a "Misclassification Initiative" 23 in which it has entered into memorandums of understanding with numerous states to coordinate enforcement efforts and share information between state and federal agencies about non-compliant companies. Since September 11, 2011, the DOL has executed agreements with fourteen states to address the problem of misclassification.
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The Internal Revenue Service (IRS) has also actively pursued what it estimates as billions of dollars in lost tax revenues due to misclassification of independent contractors. The IRS has announced agreements with a number of state revenue commissioners and workforce agencies to share information and enforcement techniques about employers suspected of misclassifying employees. The IRS has entered into agreements with thirtyfour states to share information and enforcement techniques.
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In August 2009, the Government Accountability Office (GAO) issued a report on employee misclassification. 26 According to the report, in fiscal year 2007, states discovered numerous workers, at least 150,000, who may not have received protections and benefits to which they were entitled because their employers misclassified them as independent contractors and not employees. 27 According to the Bureau of Labor Statistics, approximately 10.3 million workers, or 7.4% of the employed workforce, were classified as independent contractors in the United States in 2005, although it is not clear how many of these workers were misclassified. States too have targeted worker misclassification. In just the last two years, eleven states enacted laws designed to limit or discourage the use of independent contractors: California, Connecticut, Florida, Kansas, Maine, Nebraska, New York, Pennsylvania, Utah, Vermont, and Wisconsin. Ten states had passed laws of a similar nature in the three years prior to 2010, bringing the total number of states to twenty-one that have targeted independent contractor misclassification. In addition, numerous state legislatures have proposed bills intended to limit the use of independent contractors or make misclassification more costly. 29 Many of these laws provide for both civil and criminal penalties. For instance, the California statute prohibits "willful misclassification," creates heavy penalties for violations, and even calls for the imposition of "joint liability on any outside non-legal consultant or other person that knowingly advises an employer to treat an individual as an independent contractor to avoid employee status if an individual is found not to be an independent contractor." 30 B.
WHY DO EMPLOYERS MISCLASSIFY?
First, the obvious: worker misclassification occurs because numerous financial incentives weigh on the side of independent contractor status. An employer has a strong monetary "incentive[] to classify workers as independent contractors" rather than as employees. 31 At a minimum, an employer who uses independent contractors in lieu of employees is no longer responsible for wages. 32 Furthermore, an employer who classifies his workers not as employees but as self-employed entrepreneurs may avoid costly regulations, the payment of fees and expenses, the costs of withholdingincluding the necessary administrative staff to oversee the withholding, the payment of benefits, and the funding of retirement plans. 33 The costs of employees are high. In March 2013, the Bureau of Labor Statistics estimat-
29.
See Moreover, private industry employer costs for legally required benefits (Social Security, Medicare, unemployment insurance, and workers' compensation) averaged $2.37 per hour worked (8.2% of total compensation), insurance benefits (life, health, and disability insurance) averaged $2.34 (8.1%), paid leave (vacation, holiday, sick leave, and personal leave) averaged $1.97 (6.8%), and supplemental pay (overtime and premium, shift differentials, and nonproduction bonuses) averaged $0.82 (2.9%). 35 Some have estimated that employers can realize savings of up to 30% by avoiding "payroll taxes, unemployment insurance, workers' compensation and disability, as well as benefits that include pensions, sick days, health insurance, and vacation time." 36 An employer who relies on independent contractors can avoid numerous minimum wage and overtime issues.
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Employers are required to withhold income and employment tax, as well as state income tax from payments to employees. 38 The employer must also pay part of the employment tax burden. In contrast, payments to independent contractors are done via a gross check with no withholding. Employers simply report the payment (to the independent contractor and to the IRS) on Form 1099. 39 Another area that an employer will consider involves the question of vicarious liability, i.e., liability to third parties for the torts of their employees. Most states hold an employer liable for the negligent acts of its employees, as long as the acts were committed while the employee was in the course and scope of his employment. 40 Thus, an employee who harms an- other in an auto accident, even if the employer was not at fault, can create liability on the part of the employer. In contrast, in most situations an employer does not have potential liability for the acts of its independent contractor. An independent contractor remains liable for her own acts and liability cannot be imputed to the organization that hired her.
Perhaps most importantly though, workers hired as independent contractors are not entitled to the rights and protections of the NLRA. 41 Workers may not be able to engage in concerted activity in an effort to improve their wages and working conditions. Workers who are not employees have no rights in conjunction with forming or joining a union, striking, picketing, or using other forms of collective action.
C. WHAT CAN AN EMPLOYER DO?
So what is the employer to do? Faced with severe consequences for misclassification, an employer may be unwilling to take a chance on classifying workers as independent contractors, even though both employer and worker intend independent contractor status. An employer that wishes to use independent contractors must do so with the knowledge that government agencies are taking a more aggressive approach in oversight of worker classification. 42 An employer faces severe fines and penalties if it incorrectly classifies its workers, even if the misclassification is not intentional. If the employer incorrectly classifies its workers as independent contractors, risks include state and federal tax liabilities and penalties potentially dating back years, workers' compensation penalties, unemployment insurance penalties, wage and hour liabilities and penalties, and possibly attorneys' fees and costs. Worker misclassification can result in substantial liability for unpaid wages, and taxes, penalties, and fines, among other consequences. 43 In California, an employer even faces the threat of incarceration.
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Sampson, 969 S.W.2d 945, 947 (Tex. 1998). "In order to render the master liable for an act of his employee, the act must be committed within the scope of the general authority of the employee, in furtherance of the master's business, and for the accomplishment of the object for which the servant was hired. 
III. DEFINING WORKER STATUS IS DIFFICULT
Defining worker status is difficult. In the words of the Supreme Court, "there are innumerable situations . . . where it is difficult to say whether a particular individual is an employee or an independent contractor." 45 The numerous legal tests and vague definitions provide little assistance to an employer wishing to make the proper classification. Below, I discuss the various tests used and the contexts in which they are applied.
A. THE COMMON LAW AGENCY TEST
The "right to control" forms the heart of the common law agency test. 46 Most legal classification tests include analysis of the amount of control exerted over the employee. The factors for this test come from the Restatement (Second) of Agency, under the subheading "Torts of Servants." 47 The need to define worker status, for purposes of agency, arose out of the need to define when an employer had vicarious liability for the tortious acts of its agents. 48 The factors considered under the common law agency test include:
(a) the extent of control which, by the agreement, the master may exercise over the details of the work; (b) whether or not the one employed is engaged in a distinct occupation or business; (c) the kind of occupation, with reference to whether in the locality, the work is usually done under the direction of the employer or by a specialist without supervision; (d) the skill required in the particular occupation; http://www.connecticutlaboremploymentlawjournal.com/wage-hour/employers-risk-heavyfinancial-penalties-for-misclassification-of-employees-as-independent-contracto/. (e) whether the employer or the workman supplies the instrumentalities, tools, and the place of work for the person doing the work; (f) the length of time for which the person is employed;
(g) the method of payment, whether by the time or by the job; (h) whether or not the work is a part of the regular business of the employer; (i) whether or not the parties believe they are creating the relation of master and servant; and (j) whether the principal is or is not in business. 49 The factors are each considered and weighed. No magic formula exists to determine exactly how the factors should be balanced. It is not important that all the factors be met. Instead, the focus is on control-does the employer retain control over the right to control the work that is done and how the work is performed?
50 If the employer retains the right to control that work, even if the right is never used, then the worker is likely classified as an employee.
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B.
THE NLRA AND THE COMMON LAW TEST
Worker status is especially important in determining labor disputes between employers, workers, unions, and government agencies. In 1935, Congress enacted the NLRA. 52 Among its express goals, the National Labor Relations Act was intended to protect the rights of employees to organize themselves into unions and to engage in collective bargaining. 53 An employer who interferes with this goal commits an unfair labor practice. 54 The rights guaranteed by the Act have an important limitation: only "employees" within the meaning of the Act are protected.
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Unfortunately, the NLRA fails to include a precise definition of "employee."
56 Nevertheless, the statute states who is not an employee-an independent contractor. The NLRA specifically excludes independent contractors from the definition of employee. 57 As excluded workers, independent contractors are not guaranteed the rights to organize, join unions, or bargain collectively. 58 Only employees are permitted to organize under the NLRA. 59 Some employers have tried to take advantage of the exclusion, "by creating new classes of independent contractors beyond the reach of NLRA protections." 60 The NLRA did not initially contain an explicit exclusion for independent contractors. 61 The law specifically excluded only "agricultural laborers, domestic servants, and persons hired by a parent or spouse." 62 Nevertheless, in construing the NLRA, the Board excluded independent contractors from coverage. Independent contractors were not treated as employees because, traditionally, independent contractors did not fit within that organized labor context. 63 The reasons for the specific exclusion are discussed in further detail below.
The NLRA's omission of a statutory definition of employee required the NLRB, and courts construing its decisions, to rely on judicial tests for employee status. Courts classifying workers for the purposes of the NLRA determine status based on the common law principles found in the Restatement of Agency. 64 The common law test focuses on the employer's ability to control the worker in the scope of his duties. Courts examine whether the 56. See id. § 152(3) ("The term 'employee' shall include any employee, and shall not be limited to the employees of a particular employer, unless this subchapter explicitly states otherwise . . . but shall not include any individual employed as an agricultural laborer, or in the domestic service of any family or person at his home, or any individual employed by his parent or spouse, or any individual having the status of an independent contractor, or any individual employed as a supervisor . . . .").
57 hiring party was able "to control the manner and means by which the product is accomplished." 65 The control test dates from the middle of the nineteenth century. 66 The test resulted from the work of American and British courts seeking to establish the limits of an employer's vicarious liability for the torts of its workers. 67 The control test was adopted by the United States Supreme Court in Singer Manufacturing Co. v. Rahn. 68 According to the Court, "the relation of master and servant exists whenever the employer retains the right to direct the manner in which the business shall be done, as well as the result to be accomplished, or, in other words, 'not only what shall be done, but how it shall be done.'" 69 The common law agency test "inquires whether the person in question was under the control of another to such a sufficient degree to allow the latter to be held accountable for the torts of the former." 70 Black's Law Dictionary echoes the common law test. It defines an independent contractor as "one who is entrusted to undertake a specific project but who is left free to do the assigned work and to choose the method for accomplishing it." 71 Nevertheless, the right to control is not the only factor to consider in applying the test. While the primary question has focused on the right to control, there are additional factors to consider. 72 The common law test is composed of numerous factors, each to be weighed individually by the decision maker. 73 There is no consensus on how the various factors should be weighed, which are more important, and which are less important. The nature of the test ensures that no bright-line rule of worker status exists. Since the common law test contains "no shorthand formula or magic phrase that 65 can be applied to find the answer . . . all of the incidents of the relationship must be assessed and weighed with no one factor being decisive." 74 The Supreme Court, in Community for Creative Non-Violence v. Reid, 75 named thirteen factors that constituted a non-exhaustive list of factors to consider when applying the common law agency test:
1. The hiring party's right to control the manner and means by which the product is accomplished. . . . Id.
C. EARLY ATTEMPT TO REFORM THE COMMON LAW TEST
The NLRB and courts construing NLRB decisions use the common law "right to control" test on an individual case-by-case basis. In fact, there is no alternative. "The common law of agency is the standard to measure employee status . . . [and the courts] . . . have no authority to change it." 77 It has not always been so. In NLRB v. Hearst Publications, 78 the Court attempted to create a standard for coverage under the Act that coincided with the legislative purposes of the NLRA. The Court held that employee status is relative and might change from one case to the next, depending on the goal of the statute at issue. 79 By changing the test for employee status, the Court effectively broadened the scope of workers subject to the NLRA. In Hearst Publications, the Supreme Court found that the men who distributed Los Angeles newspapers (called "newsboys" despite their age) were employees within the coverage of the NLRA. 80 In arriving at this conclusion, the Court dedicated much of its decision to rejecting the agency test, which varied according to each state's common law. 81 Emphasizing the national nature of labor issues, the Court rejected the possibility that the states' common law principles could be productively distilled into a workable national standard. 82 The Court noted that using common law principles to identify employees subject to the Act was cumbersome. 83 Further, the right to control test might yield results that were inconsistent with Congress's intent to provide comprehensive labor reform. 84 Ultimately, the Court found that, regardless of how a technical common law analysis might decide the case, the purposes of preserving industrial peace and protecting dependent workers who lacked bargaining power mandated employee status for the newsboys. 85 Rather than the control test, See id. at 113-19 (discussing the newsboys' work arrangement); id. at 131-32 (upholding the NLRB's determination that they were employees).
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Id. at 123 ("Both the terms and the purposes of the statute, as well as the legislative history, show that Congress had in mind no such patchwork plan for securing freedom of employees' organization and of collective bargaining.").
82.
Hearst Publ'ns, 322 U.S. at 125-26 ("Congress no more intended to import this mass of technicality as a controlling 'standard' for uniform national application than to refer decision of the question outright to the local law.").
83.
Id. at 122. 84.
See id. at 122-23. 85.
See id. at 128 ("[W]hen the . . . economic facts of the relation make it more nearly one of employment than of independent business enterprise with respect to the ends the Court used a test that focused on the work relationship in light of the purpose of the Act. 86 Applying this new statutory purpose test, the Court found that the workers were employees within the scope of the NLRA, even though the employer had little control over the work performance of the newsboys. 87 The evidence established that the newsboys provided an integral part of the employer's business: the distribution of newspapers. 88 The Court reasoned that the close relationship between work of the newsboys and the employer's business was more important than whatever common law agency principles the parties shared.
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In essence, the Supreme Court found that the best way to classify workers under the NLRA was to determine if the Act's purposes encompassed the economic situation in which the worker found himself. 90 The Court found that the Hearst Publications plaintiffs were sufficiently "economically dependent" that the employer could harm them; therefore, the employees would "benefit from the remedies" found in the NLRA.
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The use of the statutory purpose test in the NLRA context was shortlived. Congress disapproved of the Supreme Court's change of the worker classification test. 92 Fearful that a revised definition of employee would greatly broaden the scope of the Act and bring its protections to virtually all workers, Congress revised the NLRA to exclude independent contractors from its coverage. 93 The definition of employee was rewritten to state, "[t]he term 'employee' . . . shall not include . . . any individual having the status of an independent contractor." 94 Moreover, in the 1947 Taft-Hartley amendments to the NLRA, Congress expressly overruled the Supreme Court's statutory purpose test in favor of the common law principles of agency.
95
Following Taft-Hartley, the NLRB focused its classification analysis on the employer's right to control the means and manner of the worker's sought to be accomplished by the legislation, those characteristics may outweigh technical legal classification . . . .").
86.
See id. at 127-28 (finding that employee status should turn on the characteristics of a given industry in light of the vast differences between the industries subject to the NLRA).
87. See 93 CONG. REC. 6,441-42 (1977) (statement of Sen. Taft) (reading into the record that "the general principles of the law of agency" are intended to determine section 2(3) "employees" under the amendments to the NLRA).
performance. 96 The Supreme Court followed. In NLRB v. United Insurance Co. of America, 97 the Supreme Court held that Congress intended "the Board and the courts" to "apply the common-law agency test . . . in distinguishing an employee from an independent contractor" under the NLRA.
98
The statutory purpose test was essentially dead.
D. THERE ARE OTHER WORKER CLASSIFICATION TESTS
For contexts beyond labor relations, the battle over how to distinguish employees from independent contractors continues. The continuing struggle over whether to classify workers as employees or independent contractors is a battlefield. 99 Distinguishing between classifications has created a "lengthy and confused" struggle. 100 Legal disputes over worker classification fill the court system.
101
There are numerous legal tests, other than the right to control test, used to assist courts and government agencies to determine proper worker classification. The tests differ by agency, by court, by state, and sometimes by context. In a 2006 report prepared by the Government Accounting Office, the Agency stated, "the tests used to determine whether a worker is an independent contractor or an employee are complex, subjective, and differ from law to law."
102
There is no single federal agency that has primary responsibility for regulating proper worker classification. Instead, several federal agencies are responsible for ensuring that workers receive the benefits and protections to which they are entitled as employees. 103 As noted, the Department of Labor (DOL) applies the common law test for purposes of ensuring employer compliance with the NLRA. For other labor laws, including the Fair Labor Standards Act of 1938 (FLSA), the Agency applies a different test. The Internal Revenue Service (IRS) is not responsible for ensuring that employee protections are provided, but is responsible for ensuring that employers and employees pay proper payroll tax amounts and that employers properly withhold taxes from workers' pay. The IRS also seeks to provide general information to employers about worker classification.
104
A thorough discussion of the other tests is beyond the scope of this Article, but it may prove helpful to review the numerous other tests available.
The ABC Test
Many state workforce agencies use the ABC test in determining an employer's obligation for payment of unemployment taxes. 105 The employer must prove: a) the worker is free from control or direction in the performance of the work; b) the work is done "outside the usual course" of the firm's business and is done off the premises of the business; and c) the worker is "customarily engaged in an independent trade, occupation, profession, or business."
106 The ABC test is broad and results in coverage for most workers. 107 The ABC test places several burdens on the employer to establish that the worker is an independent contractor.
As an example of actual use, the State of Illinois summarizes the test as follows:
Service performed by an individual for an employing unit, whether or not such individual employs others in connection with the performance of such services, shall be deemed to be employment unless and until it is proven in any proceeding where such issue is involved that: a. Such individual has been and will continue to be free from control or direction over the performance of such services, both under his contract of service and in fact; and b. Such service is either outside the usual course of the business for which such service is performed or that such service is performed outside of all the places of business of the enterprise for which such service is performed; and
104.
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Moran, supra note 50, at 109.
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See id.
c. Such individual is engaged in an independently established trade, occupation, profession, or business.
108
The ABC test creates a presumption of employment. The ABC test is simple-it is much easier to evaluate three factors than thirteen. There are disadvantages, however, to the ABC test. Its variance with federal law tests means that workers that fall within the federal definition of independent contractors may be considered employees under the state law test. The test involves such a broad scope that it may reach workers in areas that are traditionally independent contractors, while at the same time, preventing the growth of the employment market. 
The IRS Test
Because it is charged with enforcement of wage withholding, classification of workers is important to the IRS. The IRS classification test was originally made up of twenty factors that it used to distinguish employees from independent contractors. 110 The factors fell within three categories: behavioral control, financial control, and relationship of the parties. 111 The IRS test focused on the following factors:
1. Behavioral Control (1) Instructions: If the employer directs where, when, or how work is done, the worker is likely an employee. This is similar to the right-ofcontrol common law test.
(2) Training: If the employer provides training so that the worker performs in a particular manner and with a particular result, the worker is likely an employee. This is especially true if the training is provided at regular intervals. establish a particular order or sequence, the worker is likely an employee.
(4) Assistance: If the employer hires, supervises, and pays assistants to aid the worker, the worker is likely an employee.
(5) Furnishing of tools and materials: If the employer provides the supplies, materials, equipment, and other tools necessary to perform the work, the worker is an employee dependent on his employer.
(6) Oral or written reports: If the employer requires the worker to submit reports at regular intervals, the worker is likely an employee.
(7) Payment: If the employer pays the worker by salary or by hour, week, or month, the worker is likely an employee. If the worker is paid when he or she bills for services performed, or is paid on commission, the worker is likely an independent contractor.
(8) Doing work on employer's premises: If the employer requires the worker to perform his/her services on the premises, where the employer can have control over the worker, the worker is likely an employee.
(9) Set hours of work: If the employer requires the worker to perform a set number of work hours, sets the worker's schedule, or retains approval rights over the worker's schedule, the worker is likely an employee. If the employer does not approve the worker's schedule, the worker is likely an independent contractor.
(10) Full time required: If the employer requires the worker to work on a full-time basis, the worker is likely an employee.
(11) Working for more than one firm at a time: If the employer does not allow the worker to perform work for another firm so long as it is performing work for the employer's firm, the worker is likely an employee. However, a worker can be an employee of multiple firms at the same time.
(12) Making services available to the public: If the employer does not allow the worker to perform his work for the public as a free service, the worker is likely an employee.
Financial Control
(13) Significant monetary investment: If the worker must make a significant monetary investment in order to perform his services, he is independent of the employer and is not an employee. There is no set dollar limit that qualifies as a "significant investment;" it is determined on a case-by-case basis.
(14) Payment of business and/or traveling expenses: If the worker must expend money for business or business-related travel, and the employer pays these expenses, the worker is likely an employee. In this case, the employer generally has the ability to control the extent of the employee's business or travel expenses.
(15) Realization of profit or loss: If the worker does not have the opportunity to profit (or lose) from his work, he is an employee. The employer is in the capacity of receiving the money directly from the client and has the opportunity for profit or loss.
Relationship of the Parties
(16) Services rendered personally: If the worker must perform the work personally, and cannot delegate the tasks, he/she is an employee.
(17) Integration: If the employer uses the worker as part of the course of normal business operations, the worker is likely an employee. In this case, the success of the business may be directly related to the success of the individual employee.
(18) Continuing relationship: If the employer and the worker have a longstanding, continuing relationship, the worker is likely an employee. This includes work that is done at recurring intervals or services performed by a worker who is "on call." (19) Right to discharge: If the employer may fire or dismiss the worker, the worker is likely an employee.
(20) Right to terminate: If the worker can terminate the work relationship and not be liable for completion of a particular job or service, the worker is likely an employee. If the worker remains liable for a job or service, he or she is an independent contractor.
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As might be expected, a twenty-factor test proved unwieldy. In response, the IRS reduced the test to three factors based on the categories of the twenty-factor test. The IRS later modified the test, by grouping the twenty factors into three categories: behavioral control, financial control, and type of relationship. Moran, supra note 50, at 110-12.
113.
See DEP'T OF TREASURY, INTERNAL REVENUE SERV., EMPLOYER'S SUPPLEMEN-TAL TAX GUIDE, 2013 at 6-8 (Feb. 5, 2013) , available at http://www.irs.gov/pub/irspdf/p15a.pdf. relationship continue and is the work performed a key aspect of the business? 114 The IRS maintains that no single factor, or combination of factors, is dispositive on the issue of employee classification. Businesses are required to consider all factors when making classification decisions. "There is no 'magic' or set number of factors that 'makes' the worker an employee or an independent contractor, and no one factor stands alone in making this determination." 115 The IRS recommends examining the relationship as a whole, considering "the degree or extent of the right to direct and control."
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The IRS provides a limited amount of protection for employers who misclassify employees. Employers who are unclear on classification may submit the SS-8 form, which permits the IRS to examine the facts and circumstances and provide a determination of status. 117 
ERT: The Economic Reality Test
The economic reality test focuses on financial considerations. Worker status is not based on the work itself, but on the financial reality that accompanies the work. The economic reality test, in some variation, is used to classify workers under the FLSA, the Equal Pay Act of 1963, Family and Medical Leave Act of 1993, and the Employee Polygraph Protection Act of 1988.
118
The DOL uses the economic reality test to determine coverage and compliance with the minimum wage and overtime requirements of the FLSA. 119 The FLSA regulates wages and overtime pay for employees. Like many statutes, its definition of "employee" is of little use. According to the FLSA, an employee is "any individual employed by an employer." 120 The statute defines "employ" as "to suffer or permit to work." 121 Courts and agencies determining the scope of the FLSA apply the "economic reality 114 .
Independent Contractor (Self-Employed) or Employee?, U.S. DEP'T OF TREASURY, I.R.S., http://www.irs.gov/Businesses/Small-Businesses-&-SelfEmployed/Independent-Contractor-Self-Employed-or-Employee (last updated Nov. 5, 2013).
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See test" to distinguish between employers and independent contractors. 122 This classification test focuses not just on employer control, but also whether the employee is economically dependent on the employer; The economic reality test goes beyond technical, common law concepts of the master and servant relationship to determine whether, as a matter of economic reality, a worker is dependent on an employer.
123 "The focal point in deciding whether an individual is an employee is whether the individual is economically dependent on the business to which he renders service, or is, as a matter of economic fact, in business for himself." The test also "includes inquiries into whether the alleged employer has the power to hire and fire employees, supervises and controls employee work schedules or conditions of employment, determines the rate and method of payment, and maintains employment records." 126 The court may not focus on any single factor; instead, it "must employ a totality-of-thecircumstances approach." 127 
The Hybrid Common Law/Economic Realities Test
Some courts employ a hybrid of the common law and economic realities test. The Fifth Circuit, for example, considers the "economic realities . .
122.
Moran . of the work relationship, and the extent to which the one for whom work is being done has the right to control the details and means by which the work is to be performed, with emphasis on this latter control factor."
128 Under this standard, courts must evaluate the following factors:
(1) the kind of occupation, with reference to whether the work usually is done under the direction of a supervisor or is done by a specialist without supervision;
(2) the skill required in the particular occupation; (3) whether the "employer" or the individual in question furnishes the equipment used and the place of work; (4) the length of time during which the individual has worked; (5) the method of payment, whether by time or by the job; (6) the manner in which the work relationship is terminated; i.e., by one or both parties, with or without notice and explanation; (7) whether annual leave is afforded; (8) whether the work is an integral part of the business of the "employer;" (9) whether the worker accumulates retirement benefits; (10) whether the "employer" pays social security taxes; and (11) 132 the Fifth Circuit was called upon to make a determination of employee or independent contractor status. The plaintiffs in both cases were cable splicers, who provided services for BellSouth Telecommunications in Louisiana, in conjunction with its post-Katrina repair efforts. The cases each involved FLSA claims brought by skilled cable splicing technicians who were hired by BellSouth (or a contractor of BellSouth) for specific Katrina-related jobs.
The cases contained other similarities. In both cases, the plaintiffs were classified as contractors and were responsible for their own insurance and employment taxes. The splicer plaintiffs supplied their own tools and trucks. Each splicer worked shifts of thirteen days on and one day off, with workdays that lasted at least twelve hours. Each morning, the cable splicers received their work assignments from a BellSouth representative. The plaintiffs did not receive training from BellSouth, and they performed their daily work mostly without supervision.
Despite these remarkably similar facts, the cases yielded differing results. One panel deemed the Cromwell plaintiffs employees; another found the Thibault plaintiff an independent contractor.
The Cromwell court focused on the permanency of the relationship, noting that the plaintiffs worked full-time, exclusively for the defendants, for approximately eleven months. 133 Deciding the case on permanency was a bit ironic, considering that the post-Katrina cleanup was a temporary job by its very nature. 134 Nevertheless, the long assignment and the long hours required by BellSouth meant that the plaintiffs had little opportunity for working for anyone else or taking other jobs during that period. The court found also that the employers' furnishing of work assignments limited the need for the plaintiffs to demonstrate initiative in the performance of their work.
135
Although decided less than ten months later, the Fifth Circuit reached a very different conclusion in Thibault. In that case, the court found that a cable splicer, providing the same splicing services for BellSouth, and work-131.
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ing a similar schedule under similar work conditions, was actually an independent contractor. As in Cromwell, the court recognized that the individual (Thibault) controlled the method and manner of his work, performed work requiring a high level of skill, and had a higher relative investment in the work performed than his putative employer because he provided his own tools and equipment and traveled from his home to provide services. However, unlike Cromwell, the court found that Thibault's relationship with BellSouth's contractor was temporary and non-exclusive because:
(1) his splicing work lasted for only three months; and (2) Thibault demonstrated a degree of economic independence not present in Cromwell, as he was involved in business ventures besides splicing. 136 Those ventures included operating a Delaware-based sales company, owning eight drag-race cars, and owning and managing commercial rental property. 137 The court appeared to find it significant that, while working as a splicer, Thibault managed to simultaneously manage his sales company's operations. Although Thibault had the same duties as the splicers in Cromwell, the court found that, unlike the Cromwell plaintiffs, Thibault controlled his opportunity for profit and loss to a greater degree since he demonstrated an "economic independence" from the splicing job. 138 As the court noted, the evidence indicated that Thibault was "a sophisticated, intelligent business man who entered into a contractual relationship to perform a specific job for the defendants." 139 E.
A FOCUS ON ENTREPRENEURIAL OPPORTUNITY
The FedEx Home Delivery Case
In FedEx Home Delivery v. NLRB, the court used the common law test, but rejected the primacy of the right to control factor. 140 The FedEx Home Delivery case formed part of a continuing battle between the International Brotherhood of Teamsters and FedEx Home over the company's classification of its drivers. 141 classify its delivery drivers as independent contractors. 142 The standard contract between FedEx Home and its drivers was crafted in a manner designed to establish independent contractor status. 143 The standard contract provided each individual driver with the ability to organize his or her work as an independent business, potentially managing several routes, owning several trucks, and hiring drivers to work as employees. 144 The standard contract also gave to the drivers the right to sell their routes without permission from FedEx.
145
This particular dispute arose when FedEx Home Delivery drivers in Wilmington, Massachusetts, joined a union to negotiate with FedEx over hours and pay. 146 The NLRB determined that the majority of the drivers were employees.
147 After a majority of the drivers voted for the union, the NLRB certified the union as the exclusive collective bargaining representative of all full-time and regular part-time contractors employed by FedEx Home.
148
On appeal of the NLRB's decision, the D.C. Circuit announced its resolve to approach employee classification with a revised focus. 149 The court held that it would change its emphasis "away from the unwieldy control inquiry in favor of a more accurate proxy: whether the putative independent contractors have significant entrepreneurial opportunity for gain or loss."
150
The court effectively created an entrepreneurial standard for the worker classification test. Under the modified standard, the most important factor of the common law test is "whether the position presents the opportunities and risks inherent in entrepreneurialism." 151 The court indicated that entrepreneurial opportunity should be the "animating principle" in the classification analysis. 152 This was a "subtle refinement" of the common law test. 153 
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Id. Jeffrey Hirsch notes that this statement was an "unwarranted understatement." Hirsch, supra note 100, at 355.
The court focused on theoretical opportunity and not actual opportunity. The court expressed little concern that many of the FedEx drivers had chosen not to organize their work in the form of independent businesses.
154
The court was not swayed by the Board's findings that the opportunity for profit was miniscule and that the company dictates the routes that the drivers must follow. 155 The decision in FedEx Home Delivery received much criticism for its supposed reliance on entrepreneurial rights and not actual exercise of those rights. 156 In that case, the court stressed the mere presence of such rights, even where the evidence indicated that few took advantage of the opportunity.
157 "Even one instance of a driver using such an opportunity can be sufficient to show there is no unwritten rule or invisible barrier preventing other drivers from likewise exercising their contractual right."
158 According to the court, entrepreneurship opportunity exists where evidence indicates that "routes have been sold for a profit; substitutes and helpers have been hired without FedEx's involvement; one contractor has negotiated for higher rates; and contractors have incorporated." 159 The court held that entrepreneurial potential offered to all drivers, even where the opportunity was not pursued, should be determinative. " [T] he fact that many carriers choose not to take advantage of this opportunity to increase their income does not mean that they do not have the entrepreneurial potential to do so." 160 The court noted that the drivers executed "a Standard Contractor Operating Agreement that specifies the contractor is not an employee of FedEx "for any purpose" and confirms the "manner and means of reaching mutual business objectives" is within the contractor's discretion, and FedEx "may not prescribe hours of work, whether or when the contractors take breaks, what routes they follow, or other details of performance"; "contractors are not subject to reprimands or other discipline"; contractors must provide their own vehicles, although the vehicles must be compliant with government regulations and other safety requirements; and "contractors are responsible for all the costs associated with operating and maintaining their vehicles." 161 The drivers had the ability to "remove or mask all FedEx Home logos and markings" and use their vehicles "for other com- 168 The Corporate Express court did not state that it was supplanting the right to control test. The court, however, reflected on the changing nature of the common law definition of employee. 169 The court enforced the NLRB's determination of the status of owner-operator truckers who, despite a contractual designation as independent contractors, were restricted from hiring helpers or using their vehicles for other jobs.
170
In Corporate Express, the court stated that the central focus of the employee/independent contractor inquiry should move away from the control factor to whether the putative employees possess entrepreneurial opportunity. 171 These truckers "lacked all entrepreneurial opportunity," and were therefore employees. By contrast, drivers found to be independent contractors in C.C. Eastern v. NLRB, 173 another D.C. Circuit case, were paid by the job rather than by the hour or day. These drivers also enjoyed the freedom to employ helpers and lease out, or otherwise use, their own tractors for other work on weekends or in the evenings.
174
Other courts have advocated use of entrepreneurial opportunity as an important factor in deciding issues of employee status. In NLRB v. Friendly Cab Co., 175 the Ninth Circuit analyzed whether the alleged employees possessed "entrepreneurial freedom to develop their own business interests like true independent contractors."
176 The Friendly Cab Company had designated its cab drivers as independent contractors but specifically forbade them from pursuing any outside business opportunities. 177 As a condition of leasing the cab, drivers had to agree to comply with Friendly's Standard Operating Procedures, including the following:
All calls for service must be conducted over company provided communications system and telephone number. No private or individual business cards or phone numbers are allowed for distribution to customers as these constitute an interference in company business and a form of competition not permitted while working under the lease.
178
The restriction on entrepreneurial activities carried "particular significance." 179 The court found that the restriction "strongly supports" a designation of statutory employee rather than independent contractor. 180 Despite the existence of several indicators of an independent contractor relationship, the court found that the lack of entrepreneurial opportunity outweighed those factors. Id.
F. REMAKING THE COMMON LAW TEST TO EMPOWER WORKERS
The common law agency test is, at a minimum, "unwieldy." 182 The emphasis on the right to control yields results that are confusing and inconsistent. Furthermore, because of the changing nature of the employment relationship, it is not suited for classifying future working arrangements. The common law test has "continued wasteful litigation of the employee status issue, manipulation of working relations by employers seeking to avoid employment regulations, and never-ending uncertainty about the status of the growing number of workers who toil in the gray area between 'employee' and 'independent contractor.'" 183 The "uncertainty can become a breeding ground for litigation." The NLRA states that the law is meant to equalize bargaining power between employees and employers. 185 One way to give effect to that statement is to increase the bargaining power of employees by empowering them and by providing them with actual entrepreneurial opportunity.
I maintain that the employee should be provided with at least partial ability to control his classification. Obviously, there are concerns. This prospect of increased employee participation raises the question of whether, by giving employees a role in classification, the employees become vulnerable to possible exploitation by the employer. Employers could arbitrarily designate low-level employees as independent contractors, costing the worker rights and benefits.
To protect against manipulation of workers, my proposed test requires genuine entrepreneurial opportunity. Courts and government agencies will not rely on bare-boned allegations of opportunity but must instead use the academic definition of entrepreneurship to define those who are independent contractors and those who are not. This proposed test empowers employees and offers them real choices. At the same time, the proposed test requires employers to make real choices. An employer will need to make hard choices about the freedom, as well as the potential rewards, it provides to its workers. Designating workers as independent contractors will require the company not only to cede control, but also to cede the possibility that workers will achieve larger rewards, monetary and otherwise, than they would otherwise have achieved as employees.
IV. EMBRACING ENTREPRENEURSHIP
A. DEFINING ENTREPRENEURSHIP
The Difficulty of Finding a Definition
I propose rethinking the employee status test to focus on the presence of entrepreneurial opportunity. But doing so requires that we prevent employers from manipulating factors to make it appear as if opportunity exists when in fact it does not. The proposed entrepreneurial test must measure genuine entrepreneurial opportunity. In other words, workers must actually do entrepreneurship. To analyze the presence of entrepreneurial opportunity, I look to the academic field of entrepreneurship, examine the various definitions of entrepreneurship, and create a workable legal test.
Unfortunately, finding a definition of entrepreneurship that satisfies everyone is difficult. Despite the concept's seeming ubiquity, entrepreneurship remains difficult to define. "Entrepreneurship is a broad and complex concept."
186 It is difficult to find a "precise, inherently consistent, and agreed-upon definition."
187 Some may associate entrepreneurship with small businesses and sole proprietors, while others may associate the word with industry leaders such as Richard Branson and Steve Jobs. 188 Still others may view the concept less charitably. 189.
In the movie The Social Network, the story of how Facebook made the leap from a concept to a global phenomenon, one of the lead characters is in bed with his girlfriend. "What do you do?" she asks. "I'm an entrepreneur," he replies. "You're unemployed," she retorts. The Social Network Quotes, MOVIE QUOTES AND MORE, http://www.moviequotesandmore.com/social-network-quotes-2.html#.UPRDgYnjl94 (last visited Jan. 13, 2013).
of the academic study of entrepreneurship. 200 Entrepreneurship can involve the creation of new firms. 201 Entrepreneurship can focus on activities, generally new and innovative, taken in response to perceived business opportunities. 202 "Entrepreneurship is the process whereby an individual or a group of individuals use organized efforts and means to pursue opportunities to create value and grow by fulfilling wants and needs through innovation and uniqueness, no matter what resources are currently controlled." 203 It is "the set of practices involving the creation or discovery of opportunities and their enactment." 204 Amid the definitions, one can find some aspects in common. There are certain elements often used in defining entrepreneurship: set of behaviors that characterize entrepreneurship. In other words, without actual creation of value, entrepreneurship does not exist. that this element be viewed broadly. The worker classification test will examine factors that indicate that the job requires or rewards innovation and creativity. How might the innovation analysis take place in real life? In evaluating this factor, courts might well look to many of the factors commonly designated as "control" factors. The innovation analysis will focus on factors similar to the control question. The emphasis will, however, change to the employee's perspective. How much freedom does an employer give to its workers in the performance of their work? If an employee is given the freedom to create newer and better productivity solutions, then the employer's ability to control the manner of the work is lessened. In essence, the innovation component is the control analysis, turned on its head. Employers wishing to restructure their independent contractor relationships must permit their workers to create or modify their own work processes. This could include permitting work to take place at a different time or place than normal. Workers may set their own hours and work from home or from another location.
B. THE RISK COMPONENT
The notion of risk is important to the concept of entrepreneurship. The presence of risk forms the second part of my proposed analysis. Risk-taking and profit have long been part of the key features defining entrepreneurship. 219 The concept of risk impliedly encompasses an element of uncertainty. 220 Genuine entrepreneurship requires that an element of uncertainty exist in the venture. The entrepreneur will be uncertain of duration, uncertain as to success or failure, and uncertain as to profit or loss. Therefore, for an employer to classify a position as that of an independent contractor, there must be both the potential for loss as well as the potential for reward. Ideally, the two aspects should be proportional. The presence of actual entrepreneurial opportunity will be signaled by potentially large rewards accompanying a potentially large loss.
Under this new test, the employer may be required to allow the worker to work for other companies. The employer must also assume the risk that the worker may use its innovations for the benefit of a competitor.
common law analysis, in that "the more fundamental question of whether the service provider has entrepreneurial discretion to operate an independent business." 226 The presence of indicia of entrepreneurship could eliminate much of the uncertainty involved in the right to control analysis. "The entrepreneurialism analysis promulgated by FedEx Home Delivery has the potential to serve as a better focus than 'control' because it can be applied . . . to mitigate the arbitrariness of the common-law line-drawing." 227 The remade worker status test improves on the entrepreneurial approach used in FedEx Home Delivery by focusing on more than just the presence of entrepreneurial potential. In my proposed worker classification test, the focus rests on genuine entrepreneurship. The test focuses not merely on the presence of entrepreneurial rights, but on the exercise of those rights. It is not enough that the rights exist in the abstract; they must be made concrete by their exercise. If only a small percentage of contractors take advantage of entrepreneurial opportunity, it is good evidence that such opportunity is lacking.
VI. CONCLUSION
The presence of entrepreneurial opportunity provides a better market for independent contractor status. Entrepreneurship is an important signal for independence, which is ultimately the question that courts are attempting to answer when construing employee status. Adoption of an entrepreneurship test that relies on an accurate definition of entrepreneurship will result in improved accuracy. Using the academic definition of entrepreneurship, and specifically the factors of innovation, risk, and result, provides the best means of testing independent contractor status.
The NLRA states that the law is meant to equalize bargaining power between employees and employers. 228 One way to give effect to that statement is to increase the bargaining power of employees by empowering them by providing them with actual entrepreneurial opportunity. For too many years, worker status tests have been determined by analyzing the extent of employer control.
A focus on worker opportunity rather than employer control ultimately empowers workers. If courts and government agencies use a test focused on opportunity rather than control, it fosters an atmosphere of innovation, of excitement, and of entrepreneurship. Fortunately, the common law test is flexible enough to permit the use of factors other than the employer's right to control.
To create a sustainable independent contractor/employee model, changes must be made. The fix is not easy and will not come swiftly. But restructuring and re-implementation of a test designed to test genuine entrepreneurial opportunity provides the best means of preserving the distinction, providing certainty, and, most importantly, boosting worker opportunity.
